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The anti-discrimination laws were passed with great confidence 
in the 1960s and yet in the eyes of their intended beneficiaries, 
these programs have not achieved their initial promise, whether we 
speak about employment, education, or housing. Most individuals 
think that the proper cure for the disappointment is to strengthen 
their enforcement. Richard Epstein argues that the basic mistake of 
these laws is that they all extended the anti-discrimination norms 
outside of areas of common carriers and public utilities where they 
operate as a counterweight to monopoly power. In most of these 
settings, the risk of monopoly is weak, but the dangers of excessive 
enforcement can often prove counterproductive. In some cases, the 
solution may well be to eliminate these statutes in connection with 
private institutions. But even if that alternative proves infeasible 
or unacceptable, the relaxation of many key features of these laws, 
including most critically the application of disparate impact tests, 
would help improve opportunities across the board for all individuals.
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